
 

 
 
 
 
April 28, 2021 
 
Delivered via Market Notice 
 
  
To Whom It May Concern: 
 
We have received formal requests to inspect or copy some of our files.  A copy of these 
requests for information are enclosed.  The requested files include records we received 
from you or from your company.  The Office of the Attorney General is reviewing this 
matter, and they will issue a decision on whether Texas law requires us to release your 
records.  Generally, the Public Information Act (the “Act”) requires the release of 
requested information, but there are exceptions.  As described below, you have the right 
to object to the release of your records by submitting written arguments to the attorney 
general that one or more exceptions apply to your records.  You are not required to 
submit arguments to the attorney general, but if you decide not to submit arguments, 
the Office of the Attorney General will presume that you have no interest in withholding 
your records from disclosure.  In other words, if you fail to take timely action, the 
attorney general will more than likely rule that your records must be released to the 
public.  If you decide to submit arguments, you must do so not later than the tenth 
business day after the date you receive this notice. 
 
If you submit arguments to the attorney general, you must: 
 
a) identify the legal exceptions that apply, 
 
b) identify the specific parts of each document that are covered by each exception, and 
 
c) explain why each exception applies. 
 
Gov’t Code § 552.305(d).  A claim that an exception applies without further explanation 
will not suffice.  Attorney General Opinion H-436 (1974).  You may contact this office to 
review the information at issue in order to make your arguments.  We will provide the 
attorney general with a copy of the request for information and a copy of the requested 
information, along with other material required by the Act.  The attorney general is 
generally required to issue a decision within 45 business days. 
 
Please send your written comments to the Office of the Attorney General at the 
following address: 
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Office of the Attorney General 
Open Records Division 
P.O. Box 12548 
Austin, Texas 78711-2548 
 
If you wish to submit your written comments electronically, you may only do so via the 
Office of the Attorney General’s eFiling System.  An administrative convenience charge 
will be assessed for use of the eFiling System.  No other method of electronic 
submission is available.  Please visit the attorney general’s website 
at http://www.texasattorneygeneral.gov for more information. 
 
In addition, you are required to provide the requestor with a copy of your 
communication to the Office of the Attorney General.  Gov’t Code § 
552.305(e).  You may redact the requestor’s copy of your communication to the extent it 
contains the substance of the requested information.  Gov’t Code § 552.305(e). You 
may provide a copy of your communication to the governmental body who received the 
request and sent the notice. 
 
Commonly Raised Exceptions 
 
In order for a governmental body to withhold requested information, specific tests or 
factors for the applicability of a claimed exception must be met.  Failure to meet these 
tests may result in the release of requested information.  We have listed the most 
commonly claimed exceptions in the Government Code concerning proprietary 
information and the leading cases or decisions discussing them.  This listing is not 
intended to limit any exceptions or statutes you may raise. 
 
Section 552.101:  Information Made Confidential by Law 
 
Open Records Decision No. 652 (1997). 
 
Section 552.110:  Confidentiality of Trade Secrets and Commercial or Financial 
Information 
 
Trade Secrets 
 
Commercial or Financial Information: 
 
Birnbaum v. Alliance of Am. Insurers, 994 S.W.2d 766 (Tex. App.—Austin 1999, pet. 
filed) (construing previous version of section 552.110), abrogated by In re Bass, 113 
S.W.3d 735 (Tex. 2003). 
 
Open Records Decision No. 639 (1996). 
 
Open Records Decision No. 661 (1999). 
 

http://www.texasattorneygeneral.gov/
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Section 552.1101: Confidentiality of Proprietary Information 
 
Section 552.113:  Confidentiality of Geological or Geophysical Information 
 
Open Records Decision No. 627 (1994). 
 
Section 552.131:  Confidentiality of Certain Economic Development Negotiation 
Information 
 
If you have questions about this notice or release of information under the Act, please 
refer to the Public Information Handbook published by the Office of the Attorney 
General, or contact the attorney general’s Open Government Hotline at (512) 478-
OPEN (6736) or toll-free at (877) 673-6839 (877-OPEN TEX).  To access the Public 
Information Handbook or Attorney General Opinions, including those listed above, 
please visit the attorney general’s website at http://www.texasattorneygeneral.gov. 
  
Sincerely, 
  
 
Electric Reliability Council of Texas, Inc. 
 
Enclosure:   Copy of requests for information 

Copy of request for OAG ruling 
cc:       
Requestors  
(w/o enclosures) 

 
Open Records Division 
Office of the Attorney General 
P.O. Box 12548 
Austin, Texas 78711-2548 
(w/o enclosures) 
 
 

https://www.texasattorneygeneral.gov/


 
 
 

 

 

400 W. 15th Street, Suite 950 - Austin, TX  78701 - Tel: (512) 479-8888 - Fax: (512) 482-6891  
Other Offices – Washington, D.C. 

 
 

Jay B. Stewart 
Managing Partner 

jstewart@hslawmail.com 
 

March 1, 2021 
 
VIA ELECTRONIC FILING 
 
Justin Gordon 
Office of the Attorney General 
Chief - Open Government Division 
P.O. Box 12548, Capitol Station 
Austin, Texas 78711-2548 
 
 RE: Determination of Applicability of Texas Public Information Act 
   
 
Dear Mr. Gordon, 
 
 

Following Winter Storm Uri, ERCOT has received numerous information requests through 
its online portal and other means. See http://ercot.com/about/contact/inforequest. Some of the 
requests cite the Texas Public Information Act, Tex. Gov’t Code ch. 552, as a basis for the records 
request. Exhibit “A”. The requests were received beginning on February 14, 2021.   

 
The Public Utility Commission has implemented ERCOT-specific regulations that govern 

ERCOT’s disclosure of public information. 16 Tex. Admin. Code § 25.362(e). The procedures 
ERCOT has adopted for handling record requests have similar deadlines and exceptions to 
disclosure that would be relevant to ERCOT under the PIA. ERCOT is concerned that if it is also 
subject to the PIA, its disclosure obligations under that statute would conflict with its PUC-
implemented disclosure obligations. ERCOT is working expeditiously to respond to the 
information requests, and it intends to timely disclose as much information as its governing 
regulations permit.  But because there is ambiguity about which disclosure scheme governs, 
ERCOT seeks a ruling from this office on whether it is subject to the PIA, while preserving its 
objections to the release of any information that is confidential by law. ERCOT submits this 
request within ten business days of the first request received. ERCOT has provided the requestors 
with a copy of this request and has notified each of those parties whose information is the subject 
of one or more of the information requests. 

 
The PUC, which directly oversees ERCOT, has established specific information-disclosure 

regulations that take into account the unique nature of ERCOT’s role and ERCOT’s and the PUC’s 
expertise. ERCOT, though organized as a nonprofit corporation, performs a critical governmental 
function while also being directly answerable to the PUC. As the “independent organization” 
certified by the PUC, ERCOT is responsible for “ensur[ing] the reliability and adequacy of the 
regional electrical network” and “ensur[ing] access to the transmission and distribution systems 

http://ercot.com/about/contact/inforequest
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for all buyers and sellers of electricity on nondiscriminatory terms.” Tex. Util. Code § 39.151(a). 
In short, ERCOT manages the State’s electric grid and wholesale electricity market. All of 
ERCOT’s operations are subject to the PUC’s plenary control. ERCOT is “directly responsible 
and accountable to the commission,” which in turn “has complete authority” over ERCOT. Id. 
§ 39.151(d).  

 
In its comprehensive statute creating and defining ERCOT’s role, the Legislature did not 

explicitly subject ERCOT to the PIA. However, recognizing that ERCOT performs a public 
function, the PUC has established a public-information regime that accounts for the unique nature 
of the information ERCOT holds. See 16 Tex. Admin. Code § 25.362(e). Under PUC Rule 
25.362(e)(1), ERCOT must “adopt and comply with procedures that allow persons to request and 
obtain access to records” possessed by ERCOT. Responsive information must “normally be 
provided within ten business days.” Id. Importantly, “ERCOT’s procedures regarding access to 
records shall be consistent with this [rule] and commission orders.”  

 
ERCOT must generally disclose information in its possession on request, but it must not 

disclose information “designated as Protected Information pursuant to ERCOT rules.” Id. 
§ 25.362(e)(1)(A). ERCOT’s rules—known as protocols—are themselves binding legal rules 
enacted using rulemaking authority delegated from the PUC, which also has plenary authority to 
approve, reject, or modify them. See Tex. Util. Code § 39.151(d); PUC v. Constellation Energy 
Commodities Grp., 351 S.W.3d 588, 595 (Tex. App.—Austin 2011, pet. denied) (ERCOT’s rules 
“have the force and effect of statutes”). Section 1.3.1.1 of ERCOT’s protocols thus defines, in 
granular detail, what records in its possession are protected and which are not. Records deemed 
protected by these PUC-approved rules include Critical Energy Infrastructure Information, the 
protection of which is vital to the system’s security, and enormous volumes of confidential 
business information that market participants must provide so that ERCOT can manage the State’s 
electricity market and grid.  

 
If ERCOT declines, under these rules and protocols, to disclose protected information, the 

requestor may seek review from the PUC, which “may determine the validity of the asserted claim 
of confidentiality through a contested-case proceeding.” 16 Tex. Admin. Code § 25.362(e)(1)(C). 
The process is designed to answer “whether the information is subject to protection from disclosure 
under law.” Id. Rulings by the PUC in contested-case proceedings are subject to judicial review. 

 
Subjecting ERCOT to the PIA would interfere with the PUC’s “direct[]” and “complete” 

authority over ERCOT and would subject ERCOT to inconsistent regulatory regimes. ERCOT 
performs a public function. The system administration fee that funds ERCOT’s operations is 
collected pursuant to the State’s police power. See Tex. Util. Code § 39.151(e). Some requestors 
may therefore argue that ERCOT is a “governmental body” under the PIA because it “is supported 
in whole or in part by public funds.” Tex. Gov’t Code § 552.003(1)(A). However, this office need 
not contend with the PIA’s definition of “public funds,” see id. § 552.003(5), in order to determine 
that ERCOT is not subject to the PIA.  

 
The problem is structural: subjecting ERCOT to the PIA would conflict with ERCOT’s 

enabling statute. See City of Waco v. Lopez, 259 S.W.3d 147, 153 (Tex. 2008) (holding “that a 
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specific statute will ordinarily prevail over a general statute when the two cannot be reconciled”). 
That statute gives the PUC “complete authority” over ERCOT, and pursuant to that “complete 
authority” the PUC has created a specialized public-information regime that accounts for 
ERCOT’s unique function and the PUC’s oversight role. Were the PIA to apply to ERCOT, the 
Office of the Texas Attorney General, rather than the PUC, would have authority to determine 
whether ERCOT holds are subject to disclosure. In that case, the PUC’s authority would no longer 
be complete—because the PUC’s authority over ERCOT’s records would be subordinate to the 
Attorney General’s. This would conflict not only with the language of ERCOT’s enabling act, but 
its purpose. The Legislature granted the PUC authority over ERCOT because it has expertise in 
the complicated subject matter for which ERCOT is responsible. This expertise is necessary to 
resolve disputes about whether records in ERCOT’s possession are confidential or should be 
disclosed. The Attorney General lacks the technical expertise the PUC enjoys. 

 
For example, one category of “protected information” that ERCOT protocols prohibit 

ERCOT and its market participants from disclosing is “[r]esource-specific costs, design, and 
engineering data.”  Protocols § 1.3.1.1.(1)(m). Determining what information falls within this 
category requires significant technical expertise and regulatory judgment in balancing the 
commercial sensitivity of information about individual generators with the needs of the broader 
market to have access to at least some basic generator parameter information for system modeling 
and generation development purposes. Similarly, recently approved protocols prohibit disclosure 
of ERCOT Critical Energy Infrastructure Information, which is defined as certain grid 
infrastructure information that “could foreseeably be useful to a person planning an attack on 
ERCOT System Infrastructure.” ERCOT Protocols §§ 1.3.2(1), 2.1 (eff. Apr. 1, 2021).  Whether 
particular information satisfies this test requires expertise in the many possible ways in which this 
information could be used to compromise the many thousands of components of generators, 
control centers, transmission lines, and substations that make up the power grid. These 
interpretations are best overseen by the PUC.   

 
ERCOT’s direct accountability to the PUC, Tex. Util. Code § 39.151(d), is likewise a 

barrier to the PIA’s application. The PUC has ordered ERCOT to disclose records “consistent 
with” the PUC’s rules. 16 Tex. Admin. Code § 25.362(e)(1). ERCOT could not comply with the 
PIA without violating an order from its direct overseer. See Christus Health Gulf Coast v. 
Carswell, 505 S.W.3d 528, 535–36 (Tex. 2016) (holding that “directly” “means ‘without the 
intervention of a medium or agent’ or ‘immediately’”).   

 
Finally, a 2019 amendment to ERCOT’s enabling act confirms that ERCOT is not subject 

to the PIA. Because of its critical role, ERCOT must annually “conduct [an] internal cybersecurity 
risk assessment, vulnerability testing, and employee training” and report to the PUC regarding its 
compliance with “cybersecurity and information security laws.” Tex. Util. Code § 39.151(o). The 
Legislature specified that information reported to the PUC under this provision “is confidential 
and not subject to disclosure” under the PIA. Id. § 39.151(p). While the Legislature deemed this 
information confidential, it did not provide that the same information was not subject to disclosure 
when held by ERCOT, rather than “submitted in a report” to the PUC. This implies that the PIA 
does not apply to ERCOT.  
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Jay B. Stewart 
Managing Partner 
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April 28, 2021 
 

VIA ELECTRONIC FILING 
 
Justin Gordon 
Office of the Attorney General 
Chief - Open Government Division 
P.O. Box 12548, Capitol Station 
Austin, Texas 78711-2548 
 

RE: Request for a Determination of Applicability of the Texas Public Information Act, 
OAG Tracking ID: OR87850321 

   
 
Dear Mr. Gordon, 
 
On March 1, 2021, our office filed a request for a determination as to the applicability of the 
Texas Public Information Act to the Electric Reliability Council of Texas, Inc (OAG Tracking 
ID: OR87850321).  Our office also filed our 15-Day brief on March 8, 2021.  We have identified 
additional representative requests seeking information that could implicate the PIA.  As such we 
have attached those additional requests.  We hereby incorporate the March 1st and March 8th 
filings by reference in regards to these additional requests.  We have provided a copy of the 
March 1st and 8th filings to the requestor, and the March 1st filings to third parties with the third 
party notice.   
 
 

Sincerely, 
 
 
/s/ Jay B. Stewart_______________ 
Jay B. Stewart 

 
Enclosure: Additional Requests 



From: Fleming, Lauren
To: Response
Subject: FW: help w/ load
Date: Wednesday, April 28, 2021 9:23:57 AM

From: Gold, Russell [mailto:russell.gold@wsj.com] 
Sent: Wednesday, April 14, 2021 10:13 AM
To: Sopko, Leslie <Leslie.Sopko@ercot.com>
Cc: Katherine Blunt <katherine.blunt@wsj.com>
Subject: help w/ load
 

***** EXTERNAL email. Please be cautious and evaluate before you click on links, open
attachments, or provide credentials. *****
Leslie:
 
First, whew! I don't think anyone wanted more load shed yesterday. Glad we got
through it.
Second, there are about a dozen load resources (identified by name below) that I am
interested in. Can you help identify where these are located, what substation they
connect to and what load this is? 
  
BDPOI_LD1
GRVPT_LD2
DEWEY_LD1 (and LD2, LD3, etc.)
EMMC2_LD1
MYPTX_LD1
PGSTH_LD10
PEGAS_LD1
MYPTX
ARROWHDC_LD1
MYPTX_LD1 (and LD2)
DIB_LD2
CNTAROYO_LD1
BARNW_LD4
LONESTAR_LD7 (and _LD5)
 
Thanks,
Russell
 
 
--
Russell Gold
 
SENIOR REPORTER, THE WALL STREET JOURNAL
AUTHOR, SUPERPOWER & THE BOOM
 
M: +1 214 616 9715
E: russell.gold@wsj.com
@RUSSELLGOLD
WWW.RUSSELLGOLD.NET
 

mailto:Lauren.Fleming@ercot.com
mailto:Response@ercot.com
mailto:russell.gold@wsj.com
mailto:Leslie.Sopko@ercot.com
mailto:katherine.blunt@wsj.com
https://urldefense.com/v3/__https:/www.simonandschuster.com/books/Superpower/Russell-Gold/9781501163586__;!!DR3VkBMYqM1H!IZK4wepNs8mXH7I_b3xga1Tc1eANg2Da8lcdv1AMbggC_D32VWRRDLTsdWs0ONJSKA$
https://urldefense.com/v3/__https:/www.indiebound.org/book/9781451692297__;!!DR3VkBMYqM1H!IZK4wepNs8mXH7I_b3xga1Tc1eANg2Da8lcdv1AMbggC_D32VWRRDLTsdWv4oIR3Sw$
tel:+1%20214%20616%209715
mailto:russell.gold@wsj.com
https://urldefense.com/v3/__http:/WWW.RUSSELLGOLD.NET__;!!DR3VkBMYqM1H!IZK4wepNs8mXH7I_b3xga1Tc1eANg2Da8lcdv1AMbggC_D32VWRRDLTsdWuMB48FlA$


NOTE: IN CENTRAL TIME ZONE ( -500 UTC)



From: info
To: info
Subject: Information Request from Ercot.com
Date: Monday, April 19, 2021 5:17:51 PM

A visitor to the Ercot.com web site has requested information. The details of the request are
below:

Name Michael Jurenko

Company Dynamic Equipment USA

Address 435B1 Murphy Road 543
Stafford, TX 77477

Email mjurenko@gmail.com

Phone (281) 546-4855

Delivery
Method

Electronic

Request I am requesting an electronic copy of the spreadsheet (presumably in S Excel
format) used in ERCOT’s *.pdf entitled “Preliminary Report on Causes of
Generator Outages and Derates For Operating Days February 14 – 19, 2021
Extreme Cold Weather Event” The cover letter of this report was written by
ERCOT’s Vice President, Grid Planning and Operations Mr. Woody Rickerson.
This report was released to the general public on or about April 6, 2021. Should
there be additional data contained within the requested spreadsheet that did
not appear in the *.pdf report, such as causes of plant outages, please include
any and all additional information that may be continued within the requested
spreadsheet. Should you have any questions or require further information,
please feel free to contact me. Thank you in advance for kind assistance in this
matter. Best regards Michael J. Jurenko President & CEO Dynamic Equipment
USA 281.242.5395 – Office 281.546.4855 – Mobile/Text

mailto:i@ercot.com
mailto:i@ercot.com

